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21 December 2007

Nicola Smith

Trade Unions Congress

Commission on Vulnerable Employment

c/o Economic and Social Affairs Department

Great Russell Street

London WC1B 3LS

Dear Ms Smith,

I write on behalf of the Advice on Individual Rights in Europe (AIRE) Centre in response to your call for evidence.

This evidence is organised as follows:

· Information about the AIRE Centre and the scope of our evidence

· Information about how the implementation of EU free movement law in the UK may create vulnerable working conditions

· Evidence about the kinds of cases involving EU migrants engaged in vulnerable employment

· Information about Council of Europe law and its relationship to vulnerable work in the UK

The AIRE Centre applauds the TUC’s effort to investigate and combat vulnerable employment conditions in the UK.  We are eager to assist in any way we can, in particular with the drafting of your final report.  Please feel free to contact me if you think we may be able to assist in any other way.

Yours sincerely

Adam Weiss

Staff Lawyer

The AIRE Centre

The AIRE Centre is a legal charity founded in 1993.  Our mission is to promote awareness of European rights and assist individuals in asserting them.  We are a group of lawyers with expertise on European law (that is, European Union law and Council of Europe law) and we are dedicated to using that expertise to assist vulnerable and marginalised people in the UK and elsewhere.  We do not hold ourselves out be experts on UK law nor do we practice in the UK courts.  As a result, much of our work involves providing second-tier advice to other advisors in the voluntary sector.

In terms of European Union law, our focus is on the free movement of persons and the main beneficiaries of our advice are low-income EEA national migrants and their EEA and third-country national family members.  We advise on such issues as the immigration status of the non-EEA national family members of EEA nationals, migrants’ rights to access benefits and NHS care on a non-discriminatory basis, and the employment/labour rights of EEA migrant workers.  Because of the legal questions concerning the work of A8 and A2 nationals, many of our current cases focus on their concerns.

In terms of Council of Europe law, our major activity involves representing applicants before the European Court of Human Rights or advising lawyers representing such applicants.  Applicants before the Court are individuals who have already exhausted their human rights claims in the domestic courts.  We also advise lawyers on asserting Convention rights in the domestic courts.

The AIRE Centre trains voluntary sector advisers, legal professionals, executive officials and judges in the UK and elsewhere in Europe on European law issues. 

EU Free Movement Law and Vulnerable Working Conditions
Rights protected at European level can be “horizontally applicable”, that is, rights applicable between individuals; or they can be “vertically applicable”, that is, rights applicable by individuals against the state.  For example, the EU Working Time Directive, which sets limits to the amount of hours an individual can work, generally creates horizontally applicable rights (i.e. rights of employees against their employers for overworking them).  

The AIRE Centre, with its focus on EU free movement of persons law, is generally concerned with vertically applicable rights.  For example, we assist low-income migrant EEA workers to access benefits and healthcare from the state on a non-discriminatory basis, or to assert the rights of their non-EEA national family members to reside and work in the United Kingdom.  For this reason this evidence focuses not on the application of European legislation like the Working Time Directive – which nonetheless plays a significant role in vulnerable employment relationships – but on how the UK’s application of other provisions of free movement law may leave migrant EU workers in vulnerable employment situations.  As we understand that the CoVE has already made contact with our colleagues at the Child Poverty Action Group, and we are aware of their expertise on the issues of the coordination of social security schemes in the European Economic Area, we will endeavour to complement their expertise with information about the larger framework of free movement and the possibilities for vulnerable employment that result from its application in the UK.

Our main concern in this respect is with the new Central and Eastern European Union citizens, that is, the A8 nationals whose countries joined the EU on 1 May 2004, and the A2 nationals whose countries joined the EU on 1 January 2007.  The AIRE Centre believes that the regulatory framework the UK has put in place to manage the migration of workers from Central and Eastern Europe places A8 and A2 nationals at a higher risk of vulnerable employment.
A8 Nationals and the Workers Registration Scheme
There is a great deal of confusion surrounding the rights of citizens of the eight Central and Eastern European countries (“A8 nationals”) that joined the European Union on 1 May 2004.  When the citizens of those countries became EU citizens, they acquired the free movement rights of other EU citizens.  In brief, free movement rights generally allow EU citizens to live for as long as they like in any other member state as long as they are workers, self-employed, self-sufficient (with sickness insurance), or students (with sickness insurance and having made a declaration of self-sufficiency).  However, the Accession Treaty carved out an exception to the general right of free movement for new EU nationals: for a limited period of time, pre-accession member states were allowed to restrict A8 nationals’ access to their labour markets.  (It is very important to note that EU law does not permit member states to restrict in any way the right of A8 nationals to come to other member states for three months as an unconditional right and to remain thereafter as self-sufficient individuals, self-employed individuals, or students.)

The UK chose not to prohibit access to its labour market, instead setting up the Workers Registration Scheme to monitor A8 participation in the workforce.  Under the UK’s Accession (Immigration and Worker Registration) Regulations 2004, A8 workers must register with the Home Office once they become employed and must register any changes in employment.  In accordance with the Accession Treaty, after twelve months of compliance with the scheme an individual is no longer subject to the registration requirement.  Under the 2004 regulations, it is an offence – punishable by fine – for an employer to employ an unregistered A8 national.  It is not an offence for a worker not to be registered.  This suggests that the onus is on the employer to ensure that its A8 national employees are registered.

The relevant UK regulations provide that an individual who is registered under the WRS who has lost her/his job before twelve months of work has lost her/his “right to reside” and is therefore ineligible for a host of benefits, including child benefit, child tax credit, housing benefit, income-based jobseekers allowance, income support, and pension credit.  The AIRE Centre believes that this, in and of itself, may constitute a violation of EU free movement law.  Normally, an EEA national who has worked in the UK is entitled to equal treatment with respect to social security and social assistance benefits.  By denying A8 national workseekers a right to reside in the UK unless they have completed twelve months’ work in compliance with the Workers Registration Scheme, the UK denies A8 workers one of the foremost protections against insecurity that EU law guarantees.  As our colleagues from CPAG may have pointed out, this may violate Article 12 of the EC Treaty (prohibition on nationality discrimination), Article 39 of the Treaty (free movement of workers), and Article 7(2) of Regulation 1612/68/EEC (EU legislation governing the free movement of workers).
This in itself can encourage vulnerable employment by restricting the freedom of choice amongst A8 nationals during their first twelve months of work.  Unable to rely on temporary social security or social assistance benefits if they leave their jobs to find other ones, A8 nationals are more likely to submit to unfair working conditions and are at a disadvantage when bargaining to improve those conditions.

The scheme lends itself to vulnerable employment conditions in other ways.  Most troubling to us is the way the burden of registration operates in practice.  Under the regulations, there is a burden on both the employer and the A8 worker to ensure registration under the scheme.  In practical terms, the WRS form itself requires the worker to fill it out with employers’ cooperation, as the form will not be accepted without a letter from the employer confirming employment.  In theory there are incentives for both A8 workers and their employers to register: workers assume full access to the labour market after one year of working, can access benefits whilst working, and derive a right to reside for their family members; employers avoid fines under the regulations.

In practice, however, the burden is entirely on the employee.  We alert your attention to the response to a Freedom of Information request we made recently, which is attached to this evidence.  There have been no prosecutions, nor investigations, launched against employers for failing to adhere to the regulations.  When unregistered A8 workers are discovered during “routine operations against illegal working”, the employers and workers are merely encouraged to sign up under the scheme.

The Home Office claims this is the case because “the administration of the WRS is focused on compliance, not enforcement”.  This disingenuous formula masks a system which exacerbates the weak bargaining position migrant, low-wage workers already have vis-à-vis their UK employers.   The Home Office’s policy of self-enforcement (or non-interference) with the Workers Registration Scheme does more than simply encourage compliance.  It places the burden to register entirely on A8 workers – who as foreigners are less likely to be familiar with the requirements and are more easily deceived by savvy employers who stand to gain from their not registering.
In our view, this encourages vulnerable employment.  The Home Office suggests why in its response to our Freedom of Information request: “Those workers who fail to register lose out, because they are not then entitled to the same protections under UK employment law as registered and indigenous workers, and do not accrue time towards the 12 month qualifying period for a residence document”.  These protections include access to social security and social assistance as well as the protection of legal norms relating to pay, hours of work, and holidays.  With no incentive to facilitate registration, employers can employ unregistered A8 workers with no threat of enforcement.  They can then violate employment laws with impunity.  If the workers dare object, their bosses will issue the classic rejoinder of employers around the world who exploit undocumented migrants: you are working illegally so you have no rights.  Unlike non-EEA nationals without authorisation to work under the Immigration Rules, however, the only thing standing between A8 migrants and lawful work is a simple administrative requirement that employers theoretically must facilitate.

When the Home Office says that the scheme prioritises compliance over enforcement, it is only telling half the story.  The registration requirement is enforced, for example, every time a worker whose employer has not registered her under the scheme is denied Housing Benefit.  It is enforced every time a worker who has worked more than twelve months becomes involuntarily employed and is unable to obtain jobseekers’ allowance, forcing him to return home or accept the first job offer he can get, regardless of working conditions and pay.  The scheme is enforced when an A8 worker who has been unfairly dismissed, denied holiday pay, rest breaks, minimum wage, or whose rights under ordinary employment law have been violated, does not take legal action against her employer since, having worked “illegally”, she is not sure to get compensation.  
The Home Office, through its failure to investigate and prosecute employer abuses, has wilfully created a one-sided enforcement scheme executed by benefits officers and employment tribunals.  This enforcement programme has a double-barrelled effect on the relationship between A8 workers and their employers: by placing the burden of registration solely on the worker, it encourages employers to delay registration or not to register their employees and to take advantage of their workers’ “illegal status” through unfair practices; and by leaving A8 workers uncertain about their rights if unemployed, it weakens their bargaining position and discourages them from seeking other jobs with more favourable working conditions. 
In brief, the Workers Registration Scheme, in practice and, to a large extent, in theory, contributes directly to vulnerable employment by creating an imbalance of power between employers and employees that can and we fear often does result in vulnerable employment.
The Workers Registration Scheme is set to expire in 2009, at which time restrictions against A8 nationals’ access to the labour markets of other member states will normally end.  We are nonetheless concerned about the situation of A8 workers until then, and the use of the Workers Registration Scheme as a model for managing future accessions to the EU.
A2 Nationals and Worker Authorisation
A similar provision permitting member states to restrict access to the labour market was added to the Accession Treaty by which Bulgaria and Romania acceded to the European Union.  The UK this time, however, chose to restrict access to the labour market more generally.  Under the 2006 Accession (Immigration and Worker Authorisation) Regulations, the UK set up a worker authorisation (as opposed to worker registration) system.  Skilled Bulgarian and Romanian workers can work in the UK.  In terms of low-skilled labour, as the Home Office explains on its website, “At the heart of the new regulations is the restriction of low-skilled workers to existing quota schemes in the agricultural and food processing sectors”.  The Sectors Based Scheme for food manufacturing remains open to, and only to, Romanian and Bulgarian nationals.  Romanian and Bulgarian workers are also eligible to work in the UK under the Seasonal Agricultural Workers Scheme.  These two schemes have quotas and other restrictions, so low-skilled Romanian and Bulgarian workers, unlike their A8 counterparts, may find themselves blocked from working in the UK.

Bulgarians and Romanians can come to the UK in the exercise of other treaty rights, including the right to come to the UK for up to three months for any purpose (but without access to social assistance), and the right to remain here as long as they want as self-sufficient individuals, students (who meet the EU law criteria) and self-employed people.  One could argue that the combination of free movement with restrictions on access to the labour market creates a situation where many Romanians and Bulgarians will take up illegal work, exposing them to vulnerable employment.  Because of the ease of border crossing, it may also leave Bulgarians and Romanians vulnerable to trafficking and attendant forced labour in the UK and elsewhere in Europe.  However, this is precisely what EU law allows and we do not believe that there is any way to challenge it.

The more troubling situation has to do with the status of some Bulgarians and Romanians who have come to the UK in the past because they feared persecution in their countries of origin.  Romanians of Roma origin in particular face forms of ill treatment that may constitute persecution under the Refugee Convention and would normally give them a right to asylum in the United Kingdom.   However, under Protocol 29 to the EC Treaty, the UK and other EU countries have generally agreed that all EU countries constitute “safe countries” except under certain circumstances.  The Home Office has issued Policy Instructions regarding applications for asylum from EU nationals, in which it indicates that there is a presumption that asylum applications from such individuals are manifestly ill-founded, although this presumption can be overcome.
  Statements by Lin Homer, chief executive of the Border and Immigration Agency, in The Guardian on 18 December, betray this possibility of overcoming the presumption as illusory.  Homer referred to the BIA’s backlog of unresolved asylum claims as being “riddled with duplication and errors, and includ[ing] cases of individuals who have since died or left the country, or are now EU citizens”.
  Classing EU national asylum seekers together with those who have died is a powerful statement of how strong a burden a Romanian has to overcome to get asylum in this country.
Under the relevant legislation, EU nationals are not eligible for social assistance made available to many asylum seekers.  As a result, the AIRE Centre suspects that there may be present in the United Kingdom a population of individuals of Romanian and Bulgarian origin who are afraid to return home because of the treatment they face there, but who cannot legally provide for themselves whilst here.  These individuals could take up self-employment but because of their vulnerability may find themselves working in vulnerable employment situations.  They would be classified as “illegal workers” by the UK authorities, but as a matter of international law and practicality, they cannot do what is expected of them: to return home.
(
The non-discrimination principle is the bedrock of EU free movement law and, in many ways, the bedrock of project of European unity.  As the European Court of Justice has put it, “Union citizenship is destined to be the fundamental status of nationals of the Member States, enabling those who find themselves in the same situation to enjoy the same treatment in law irrespective of their nationality, subject to such exceptions as are expressly provided for”.  In keeping with the spirit of European law and the purpose of European citizenship, the government should err on the side of providing more rights to EU citizens.  When it comes to integrating new EU citizens into the British workforce, the Government has, however, pushed the boundaries of EU law to provide fewer rights to migrant EU citizens from the poorest countries in the Union.  We fear as a result that the free movement of people – a vital aspect of the supranational project to create a united Europe based on the equal dignity of all human beings – has, through its tortuous implementation in the UK, created a source of vulnerable, exploitable labour from Central and Eastern Europe for unscrupulous employers.

Evidence About EU Migrants in the UK
As the AIRE Centre operates a specialised legal service, we are not in a position to give evidence as to the numbers of EU migrant workers in vulnerable employment.  We are, however, in a position to give anecdotal evidence which, for reasons we explain below, we believe represent the plight of many migrants.

Unfair working conditions: We are currently attempting to assist an Eastern European migrant worker in Northern Ireland who worked seven days per week for his employer for almost twelve months, with only five days off.  He was paid substandard wages for this work in the transport industry.  After he left for a holiday for which he had given noticed, he received a text message sacking him.  Through a local advisor, we are attempting to help this individual make a claim to the local industrial tribunal.  The advisor’s biggest concern is that the individual will be allowed to pursue his claim because he was working illegally.  This is because he was not registered during this time of employment.  This is not an isolated problem.  We recently advised another advisor who brought a claim for wages owed for an A8 national.  The employer’s solicitor argued that the claim was not viable because the A8 worker had not signed up under the WRS.  The advisor in Northern Ireland assures us that the exploitation of A8 workers in that region is widespread and that the only reason we have been able to pursue this case is because the worker concerned is particularly bold.  Informally, the advisor is aware that other A8 workers believe themselves to be “illegal”, that they are not aware of their rights, that they are seldom informed of the requirement to register by their employers, and that to the extent they wish to assert their rights, they often fear physical violence from employers if they do so.  As a result, we believe that the number of exploited A8 workers who attempt to assert their rights represents only a small percentage of the total numbers of exploited A8 workers.  Individuals must be exceptionally well informed, brave, and able to make contact with advisors who understand this complex area of law before they can attempt to fight the exploitation they face at the hands of their employers.

Benefits: We have received in the past two months approximately ten queries from legal advisors in the voluntary sector about A8 nationals unable to access benefits, including housing benefit, child tax credit, and income support, because they did not have a “right to reside” in the UK.  In one case, a woman worked for fourteen months in England before becoming involuntarily unemployed.  She submitted her WRS form to her employer within her first month of employment.  He then waited five months to complete his letter and send it in for her.  As a result, the benefits office believed that she had fewer than twelve months of recorded employment and refused to accept evidence to the contrary.  In other cases, we have advised on individuals who have to stop working before the twelve-month mark because of childbirth, whose advisors tell them to keep working if they want to continue receiving benefits.  People in such a situation are dependent upon employers; they become a malleable workforce easily exploited by employers.

A2 nationals: Although we generally work with other advisors in the voluntary sector to provide second-tier advice, we have received many queries from Bulgarian and Romanian nationals asking us directly about their status.  Many Romanian callers are former asylum seekers whose asylum applications were rejected after 1 January 2007.  They are not highly skilled and while many could easily find jobs requiring fewer skills, there are not enough places for them in the remaining sector-based scheme.  Because of the persecution they face back home, they will not return there (also making them ineligible for the seasonal scheme).  We have little advice to offer these individuals, who will be forced to take whatever work they can get at the hands of employers acting outside of the law.  
We have also received queries regarding A2 nationals awaiting permits to work in the food-service industry.  According to one advisor, these permits can take more than three months to deliver.  However, Bulgarian and Romanian nationals technically only have a right to reside in the UK for up to three months if they are not self-sufficient or self-employed.  The result is many Bulgarians and Romanians fearing that they are present “illegally” and that they will be deported.  During this waiting time, these individuals are ineligible for any form of social assistance and may, out of desperation, work illegally for unscrupulous employers.

The Application of Council of Europe Law to Vulnerable Workers in the UK
The Council of Europe is a supranational organisation consisting of a total of 47 member states, including the 27 EU countries.  The AIRE Centre specialises in using Council of Europe law to assist vulnerable individuals.  Council of Europe law includes a series of international agreements, the most prominent of which is the European Convention on Human Rights.  Unlike the EU law provisions discussed above, the Council of Europe legal provisions discussed here apply generally to most if not all workers in the UK.

We discuss here the relevance of the European Convention on Human Rights (ECHR) to vulnerable employment, and the relevance of the European Social Charter.

The Convention: The ECHR creates vertical rights protections, so again it is not directly applicable to the employer-employee relationship.  As a human rights instrument protecting individuals from the worst abuses at the hands of the state, it may not apply to many situations the CoVE classes as vulnerable employment.  However, it may apply to the cruellest forms of employment, even if not carried out by the state.  Article 4 of the Convention protects against servitude and compulsory and forced labour.  In 2005, the European Court of Human Rights ruled in a case against France that the state has certain obligations in situations when individuals are subjected to servitude or forced labour by other individuals.  Siliadin v France involved a Togolese girl trafficked into France who worked as a domestic slave.  Even though her captors were prosecuted and civil penalties (fines) were imposed, the Court found that French criminal law did not go far enough in penalising this kind of activity.  The implication is that Article 4 imposes an obligation on the UK and other member states to protect victims of forced labour.

Through the AIRE Centre’s involvement with groups like the Anti Trafficking Legal Project, we are aware of many situations where the British authorities fail to investigate situations of forced labour and fail to prosecute.  While we do not have statistics on the matter, we are certain there are victims of forced labour in the UK who have rights the state fails to protect under Article 4 of the Convention.  We will be working in the coming months with activists in developing a legal strategy to combat this scourge, and would encourage the TUC and individual unions to work with us.

Social Charter: The European Social Charter, ratified by the United Kingdom, protects social rights including the right to work, the right to just conditions of work, the right to safe and healthy working conditions, the right to a fair remuneration, the right to organise, and the right to bargain collectively.  Again, these are vertical rights (protected by the state).  Under the Charter, the UK has a responsibility to work to eliminate vulnerable employment in the UK.  Like other social and economic rights under international law, these rights require progressive implementation.  For that reason, individuals cannot go to a court to enforce these rights.  The Charter nonetheless does have a collective enforcement mechanism.  NGOs and trade unions can submit collective complaints which the Committee of Independent Experts receives.  The Committee can adopt a report in response to the complaint and recommendations to ensure the application of the rights contained in the Charter.

The UK has not accepted the collective enforcement mechanism and as a result it is impossible to bring collective complaints under the mechanism against the UK.
  Trade unions and NGOs in the UK should consider this refusal a considerable blow to their work on behalf of workers in vulnerable employment.  The mechanism exposes the UK to much less liability than, for example, the European Convention’s adjudicatory mechanism: the Committee of Independent Experts composes reports with suggestions of progressive implementation of the social and economic rights guarantees in the Charter in response to complaints, as opposed to assessing fines against the government.  The complaints mechanism can be a significant tool to push for progress on issues affecting vulnerable workers.  More importantly, it provides an accessible alternative to expensive litigation.  While the mechanism may appear adversarial on its face, taken as a whole it is a collaborative mechanism by which civil society and the Council of Europe institutions can consider specific problems affecting groups of workers and others and work towards a plan of progressive implementation to assist the government in fulfilling responsibilities it has already assumed.  It would provide a focal point for channelling campaigning efforts, obviate expensive litigation, and give a voice to vulnerable workers who are afraid or unable to speak out on their own.
The AIRE Centre would enthusiastically work with unions to encourage the United Kingdom to accept the complaints procedure in order to facilitate the participation of civil society and the Council of Europe institutions in ensuring that the Charter is enforced in a way that reduces vulnerable employment situations in this country.









� The relevant policy instructions can be found at: http://www.ind.homeoffice.gov.uk/documents/asylumpolicyinstructions/apis/claimsfromeunationals.pdf?view=Binary.


� http://www.guardian.co.uk/guardianpolitics/story/0,,2229067,00.html.


� The CoVE may also wish to note that the UK has not ratified the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families, a UN instrument, which would afford extra protection for migrant workers in the UK in situations of vulnerable employment.  We choose to focus on the European Social Charter because the Charter’s applications do currently apply in the UK and a particularly effective mechanism exists for its enforcement.  The UK’s participation in that enforcement mechanism would, we believe, have particularly positive results for workers engaged in vulnerable employment in the UK.





Advice Line: 44 20 7831 3850      
  Telephone: 44 20 7831 4276        Fax: 44 20 7404 7760

       e-mail: info@airecentre.org

Third Floor, 17 Red Lion Square, London WC1R 4QH

Company Limited by Guarantee, Reg. No. 2824400  Charity Registered No. 1090336

PAGE  
2

