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CBI SUBMISSION TO THE TUC COMMISSION ON VULNERABLE EMPLOYMENT
1. The vast majority of employers treat their staff fairly. However, no system can completely eliminate non-compliance with basic standards. For the small minority of employers who do seek to operate outside the law there should be no hiding place. Vulnerable workers must be protected from abusive or exploitative employers. This is best achieved by rigorous enforcement of existing rules and regulations and by raising awareness and providing support and guidance to employers and employees. The Government is already taking steps - with trade union and employer support - to improve the protection offered to potentially vulnerable workers. 
2. It is not evident that further action is needed but any action to tackle vulnerability must be based on actual evidence rather than on the basis of isolated examples of unfair treatment or unjustified claims that the present law is not sufficiently strong. This submission argues that:
· sweeping definitions of vulnerability are misleading and unhelpful

· there is a case for improving the enforcement regime 

· expanding the remit of the GLA would not be appropriate 

Sweeping definitions of vulnerability are misleading and unhelpful
3. The Government defines a vulnerable worker as ‘someone working in an environment where the risk of being denied employment rights is high and who does not have the capacity or means to protect themselves from that abuse. Both factors need to be present.’ 
 The CBI agrees with this definition. 
4. The COVE list of vulnerable workers includes agency workers, homeworkers, migrant workers, informal workers, younger workers, temporary workers and unpaid family workers. The CBI believes that such wide generalisations are unhelpful and misleading – many of the workers in these categories are not vulnerable and there is nothing inherently vulnerable in, for example, temporary work. 
Younger workers
5. Younger workers are protected by the same employment rights as their adult colleagues. However, they have added protection under the working time regulations and may not ordinarily be allowed to work at night.  Young people also receive pay protection through the youth development rate and 16-17 year old rate of the National Minimum Wage (NMW), which balances the need for a floor to pay levels with ensuring young workers are not priced out of the labour market. Too high a minimum rate for these workers would risk higher youth unemployment.
6. There is little evidence of exploitation of young people in the UK, and the introduction of the 16-17 year old rate of the NMW was readily accepted in 2004 to help prevent exploitation of this group. Where the risk of poor employment experience exists, it tends to cluster among young people who lack the literacy, numeracy and wider employability skills that hamper their ability to find and sustain employment, particularly as the number of low-skilled jobs declines.  Just 48% of 16 year olds achieved a grade C in GCSE English and Mathematics in 2007 and the CBI/Pertemps Employment Trends Survey 2007 indicates significant business concern with the skills and attitude of school leavers.  Many employers have to help these young people get the required skills - around a third of employers  are providing support in the workplace for young people to achieve required levels of literacy and numeracy.
7. The biggest problem for young people is the threat of long-term unemployment.  Currently 8% of 16-17 year olds are not in education or employment (NEE), up from 7.1% in 1997.  The Government’s top priority must be ensuring the young people leave the education system with, at the very least, basic literacy, numeracy and employability skills – and that there are engaging academic, vocational and work-based routes available, supported by high quality, unbiased careers advice.  In this area action can, and is, being taken.  
Temporary workers 
8. Temporary workers include fixed-term employees and casual workers. Fixed-term employees are often highly skilled and well paid. They are entitled to the same or equivalent pay and benefits as permanent staff and are not at risk of being vulnerable. Legislation was introduced in the UK as a result of a social partner agreement at EU level. 
9. Casual workers are covered by the same employment rights as other workers, such as the minimum wage and the working time regulations. The CBI believes that the existence of “worker” status in the UK is not a driver of poor employment experiences. While the vast majority of people in the UK labour market are employees – with the ongoing commitment that this entails – there is clear demand from both business and workers for a more flexible form of employment for use where hiring an employee is not justifiable. Many casual workers, including those with caring responsibilities or other demands on their time such as study, value the flexiblity this pattern of work provides and choose it precisely because it does not impose any long-term commitments upon them. With employee jobs continuing to grow to their highest level ever – 27.1m in April 2008, or 86% of all jobs – there is also little evidence of employers using worker status rather than employee status where they could employ someone.
  The CBI therefore believes that worker status should be protected as a key way of generating additional employment but that the many rights workers already have should be properly enforced.
Agency workers
10. Agency work is a valuable aspect of the employment in the UK, and covers all skill and pay levels. Evidence suggests that agency workers are no more likely to be vulnerable than directly employed staff when vulnerability is defined as complaining of poor treatment at work
.  Many roles taken by agency workers are skilled. This is reflected in the profile of agency temps, who often enjoy the flexibility and high wages agency work brings. The TUC’s own surveys highlight this fact  –  finding agency workers filling key roles at all skill levels in the workplace.
  Other surveys have shown that this flexibility and highly-paid work leads to high levels of satisfaction – almost half of agency workers prefer agency work to the point that they are not seeking a permanent job (48%) – while 52% choose temping for positive reasons such as increased flexibility, better pay or to gain valuable work experience.
 

11. Not all temps are highly skilled, but that does not automatically make them vulnerable workers. In fact, agency status can be a tool to combat potential vulnerability, by giving people an opportunity to take a first step back into the world of work – for the long term unemployed, returning  mothers  or former offenders, for instance. Businesses are often more likely to “take a chance” on an agency temps than when they are offering a permanent contract. A fifth (20%) of agency workers use temporary work as a route into a permanent job and many employers will offer an agency temp a permanent job if one becomes available.

Migrant workers
12. Migrant workers can risk exploitation from those unscrupulous employers who take advantage of their ignorance of UK law and poor command of English. The CBI believes that such mistreatment is rare, but supports efforts to ensure migrant workers are protected. This has included support for information campaigns on workers’ rights for migrants in their own language and more targeted enforcement. The CBI has also taken forward work with the TUC to draw attention to the benefits ESOL (English for Speakers of Other Languages) training can bring for both employer and employee
.  English language skills are a vital driver of social as well as labour market integration and, while many migrant workers from the new EU accession states arrive with excellent English, others need support. 
13. Being a migrant worker does not necessarily denote vulnerability. CBI members report that the widespread portrayal of migrant workers as lower-skilled and working in lower paid jobs is overly simplistic. The employment profile of migrants to the UK is complex and reflects a range of demand from employers for different levels of skills. The CBI/Pertemps Employment Trends Survey 2007 shows that demand for skilled, managerial and professional workers from abroad remains strong. Over two-thirds (69%) of firms expect staff hired from the EU-15 to be skilled, managerial or professional, as do 62% hiring from the new EU members – these workers are not vulnerable to exploitation.
Informal workers

14. The term informal worker covers a wide range of activities and it is essential not to generalise. They range from illegal migrants without the right to work in the UK to workers in the informal economy avoiding tax or claiming benefits while working. Given that they work outside the formal economy such workers are clearly at risk of being exploited. The best way to target such informal working is through the application of risk-based, targeted enforcement action. The new illegal working regulations are a good example of this kind of regulation. A series of escalating fines and civil penalties is designed to encourage compliance by employers, with the possibility of a Crown Court prosecution – with an unlimited fine and custodial sentence – acting as a deterrent to those who deliberately flout the rules.

Homeworkers 
15. Homeworkers should be defined as those whose normal place of work is their home, and who would not be able to work on their employer’s premises if they chose. It is distinct from teleworking, where workers work at home in correspondence with the office. The CBI and TUC have produced guidance on teleworking following an EU social partner agreement, and this has helped employers and employees during the significant growth in teleworking over the past four years. Teleworkers are not vulnerable, as the only difference between them and their colleagues is typically location.

16. Genuine homeworkers are open to vulnerability. This is because, by the nature of the work, homeworkers are difficult to check on and remote from colleagues and support to turn to. They are, however, covered by the same employment rights as other workers, and the CBI believes that this means a more effective strategy to reach homeworkers and ensure they have access to their rights would be beneficial. 

17. Some progress has already been made. Action has been taken to address piece rates (i.e. per item produced, packed etc.) and ensure that NMW standards apply. Homeworkers are now often paid on the basis of ‘fair piece rates’, a new system introduced  in October 2004 designed to ensure that workers received pay at the level of the National Minimum Wage. However, the fair piece system is complex for both employers and employees and the CBI believes the Low Pay Commission should take stock of the fair piece system and review its effectiveness.
 
Low pay or lack of union representation does not denote vulnerability

18. The TUC argues that low pay equates with vulnerability. It includes in its definition of vulnerability those who are in the bottom third of the hourly income distribution. The CBI strongly disagrees - low pay does not mean that a worker automatically has the potential for vulnerability. The national minimum wage now protect all workers from exploitation on pay and provides a floor to wages.  Since its introduction in 1999 it has risen much faster than average earnings and price inflation and is now 53% higher than the introductory rate. Many of those who start their careers in low paid jobs rise to higher incomes, but others remain in low paid employment throughout their working lives.  However, the vast majority of low paid workers are well treated by their employers and are well trained and treated with respect.  Of course employees should receive the right rate for the job, but for many employees factors other than their wage determine their satisfaction with work.
19. The TUC also classifies those who do not have their pay and conditions determined by a trade union agreement as vulnerable. While unions can contribute to good industrial relations, this stance implies that all employers who do not deal with a trade union are attempting to take advantage of their workforce. Trade union membership is a free choice and the assumption that the only trade union members avoid exploitation is false. Trade union recognition law ensures that employers cannot deny their workers representation if they desire it. 

There is a case for improving the enforcement regime 

20. The first step in improving compliance with existing rules and regulations is to raise awareness of existing rights among employers and employees and provide guidance and support to employers. Many cases of non-compliance result from employers simply being unaware of existing rights. Small firms without access to in-house HR expertise can find it difficult to keep up-to-date with changes to employment law. Some of the rules covering aspects of working time, NMW (e.g. piece rates) and maternity and paternity leave, are very complex and errors can be made. The Low Pay Commission noted in its 2005 annual report that ‘the relative complexity of the NMW regulations [has] led to employers making silly mistakes.’
 Similarly, the 2008 BERR report Enterprise: Unlocking the UK’s Talent acknowledged that ‘If business is not given clear guidance [as to workers’ rights] then compliance is likely to be low and small business will face unnecessary difficulties and costs resulting from either over compliance or having to pay for external advice.’ The report concluded that ‘Good, clear, easy to follow guidance boosts compliance, increases certainty for small business and reduces costs.

21. Of course the CBI recognises a minority of employers deliberately ignore the rules and exploit their workers. There should be no hiding place for these employers. Rigorous enforcement of existing rules is the way forward.  The CBI has supported strengthening of enforcement in a number of key areas. We support the extensions to the agency conduct regulations and the strengthening of the Employment Agency Standards Inspectorate (EASI). These measures – which include a doubling of the number of Employment Agency Standards Inspectors and reforms which allow prosecutions under the 1973 Employment Agencies Act to be tried in a Crown Court – will help prevent agency workers from being exploited. 

22. The CBI is also supportive of the proposals for NMW enforcement laid out in the Employment Bill; the system of fair arrears – paid at the rate of the current NMW – will encourage quick resolution of any underpayment, while proportional penalties will incentivise employers to comply with minimum wage legislation and will help to prevent arrears arising in the first place. Under the new proposals, HMRC will have the power to prosecute those who intentionally fail to pay the NMW in the Crown Courts, with the potential for prison sentences and unlimited fines for the worst offenders. 

23. The CBI recognises that, along with specialised and risk-based targeting, increased resources for enforcement make a significant difference to the effectiveness of any body.  This is why the CBI supported the increase in funding and inspectors at the HMRC to enforce the NMW and the increase in the number of EASI inspectors. In each of these existing agencies the evidence suggests that there was a lack of capacity to deal with enforcement which has now been addressed and trade unions can refer cases with confidence they will be dealt with.

24. CBI members believe there is a case for improved liaison between different agencies. The government has accepted that the current arrangements leave room for improvement in terms of how information is shared between agencies. Closer liaison between – and a degree of rationalisation of – the current enforcement agencies could reduce duplication and improve the efficiency of the enforcement system. Improved intelligence sharing and inter-departmental planning could minimise the need to repeat enforcement checks on the same employer.
25. Effective enforcement is in the interest of all legitimate businesses. The vast majority of firms are good employers and do wish to compete with lower prices from non compliant businesses or pay additional tax to make up for the shortfalls in revenue.  Better collaboration should ensure greater success in identifying and punishing those who deliberately circumvent the law and undercut good employers – as well increasing tax and NIC revenues collected by the exchequer. 
26. However, combining all of the current agencies into one overall labour inspectorate or “Fair Employment Commission” would not add value. It could introduce excessive bureaucracy and lead to an adversarial and legalistic approach. It also risks the loss of specialist skills, such as those of HSE inspectors. The French experience – where an overarching labour inspectorate is empowered to order immediate closure of sites before legal process commences, mediate during labour disputes and have decision-making powers in relation to issues like the dismissal of employee representatives – has been highlighted by CBI members as a model to be avoided at all cost. 

Expanding the remit of the GLA would not be appropriate 
27. The GLA was established to tackle problems specific to the agricultural and food processing sector and it has had some success in regulating the sector.  However, the GLA’s 2007 annual review conceded that it has not been effective at enforcing rules against the worst offenders. CBI members report that a significant number of gangmasters in agriculture remain unlicensed. There have been many reports of gangmasters who operated under false details, had front-men running the operations or just kept multiple sets of books. The GLA still faces challenges in agriculture that it must address. 
28. The trade unions have argued that licensing should be extended to other sectors, in particular construction. The CBI is strongly opposed to an extension of licensing for the following reasons: 
· Other sectors are regulated – just in a different way

Employment agencies and other labour providers operating outside the GLA sectors are regulated by the Conduct of Employment Agencies Regulations, enforced by the Employment Agency Standards Inspectorate which has powers to prohibit individuals from running employment agencies. There is no evidence that the EASI is not able to effectively address concerns raised about those operating in other sectors. 

· The construction sector is very different to agriculture
Construction is a high skill, higher wage sector with labour shortages which does not have a widespread gangmaster base. It does not feature as a low pay problem sector in HMRC's published NMW data, nor in the Citizens Advice caseload. While there is widespread agency, self-employed and contract working, this is because of the short-term nature of employment and because many workers prefer to work on this basis.
· There is already sufficient regulation and enforcement in the construction industry. 

Safety issues are being addressed through sector-specific regulations. The updated and tightened Construction Design and Management Regulations put a duty on construction sites to employ competent, skilled staff and to ensure health and safety on-site. The regulations now cover all construction sites and sanctions are in place with unlimited fines for non-compliance. The Construction Skills Certification Scheme will raise awareness among individuals.

· There is little evidence of displacement 
The GLA Annual Review does not provide robust evidence of displacement.  Of 1,097 questionnaires sent out to all licensed GLA operators, 197 useable responses were received. Of these, a quarter felt that licensing had caused some displacement – this was an opinion and not an evidence based question. The report concedes that this view is highly contested by the Association of Labour Providers, REC, HSE and Defra, all of whom argue that the issue of displacement is largely insignificant. Given anecdotal reports of significant numbers of unlicensed gangmasters still operating in agriculture, and the difficulty in changing sector that a gangmaster would face, it seems unlikely that displacement has occurred on a large scale, and no hard evidence has been brought forward to suggest this.
· Licensing is limited in its effect and expensive

While licensing was widely agreed to be the most appropriate solution for agriculture and food processing, we need to recognise its limitations. Licensing does not compensate the worker. Ensuring workers can exercise their employment rights effectively is an important separate requirement. Licensing is also expensive. Current inspection plus first year GLA licensing fees are in the range of £2000 – £11,500 depending on annual turnover; and in the range of £400 – £2,500 each year for subsequent renewals. The construction industry contains an unusually large number of small construction companies who would suffer disproportionately from the cost and administrative burden of a construction licensing regime as well as significant numbers of self employed people who are outside the remit of the GLA.
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