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TUC Commission on Vulnerable Employment – CWU Response
1. The Communication Workers Union (CWU) is the UK’s largest communications union representing approximately 250,000 members in the postal, telecoms and financial services industries.  CWU members are employed in companies such as BT, 02, the Alliance and Leicester, Virgin Media, Computacenter and the Royal Mail Group, with expertise in engineering, computing, clerical, mechanical, driving, retail, financial and manual work. 

2. The CWU welcomes the opportunity to contribute to the TUC’s Commission on Vulnerable Employment consultation. When published, the Commission’s findings will offer a vital and much needed insight into the scale of workplace injustice and insecurity in contemporary Britain. We fully endorse the work of the Commission.
3. The CWU represents around 20,000 agency workers and has worked with a number of employment agencies for many years, including Manpower UK, Kelly Services LTD, Search Consultancy, Hays, Adecco and Blue Arrow.  This gives the CWU direct insight into the temporary agency market and the problems faced by agency workers. 
What are the different factors that impact on the power relationship between employers and workers and therefore place workers at risk of vulnerability?

4. There are a multitude of factors which lead to worker vulnerability not least, in the CWU’s experience, being employed by an agency and the consequent lack of any kind of employment rights. Those agency workers can feel vulnerable because, for instance, they haven’t had a pay rise for 3 years, because they earn more than 40% less than their directly employed counterparts and because, on occasions, permanently employed staff might flaunt their apparent worth to the company as opposed to those employed on agency contracts. 
5. Another factor is that vulnerable workers have no security of tenure and can have an assignment terminated without notice, even if they have been in the same placement for several months or even years. They bear the risks and uncertainty of labour market flexibility disproportionately and are economically exposed. They are very often engaged in exactly the same work as directly employed workers in an organisation yet have no legal right to the same or no less favourable treatment in the workplace. These factors leave agency workers vulnerable to prejudice on the grounds of their contractual status. 

6. Another contributory factor to the vulnerability of workers is the inadequacy of the current codes of conduct for employment agencies and the toothlessness of the current enforcement framework. Worker vulnerability is significantly increased by the inadequacy of the current enforcement system. According to its 2004/2005 annual report, for example, the Employment Agency Standards Inspectorate (EASI) only employed 12 field inspectors 4 of whom are part-time and that although 1,380 complaints were made (an increase of 30% on the previous year) no employment agency was prohibited from operating and the only successful prosecution case during the year was overturned on appeal. The present regulation of the agency sector and the means available to enforce even the limited standards set out in the 2003 Conduct Regulations and the Agencies Act are insufficient and only adds to the precariousness felt by workers. 
7. Typical problems which exacerbate the status of vulnerable workers include: being used to cover a vacant post where the organisation wish to simply avoid having to recruit a permanent member of staff; doing the same work as permanent staff but on far worse pay and conditions; being denied the opportunity to apply for permanent posts in the organisation they are temping for, not having access to training and being dropped from assignments for no apparent reason without notice or right of appeal. 
8. The development of an institutional culture within many workplaces which almost legitimises discrimination, thereby increasing worker vulnerability is a great source of concern for the CWU. It is as if unequal treatment of agency workers has become inherently acceptable in many places of work. The CWU believes that this has effectively created an insidious normality where the exploitation of hundreds of thousands of workers has become permissible. 
What are the employment experiences of vulnerable workers like?
9. One of the most extreme cases the CWU has had to deal with concerns member Pete Brown, an agency worker with Manpower in Thurso for an unbelievable 15 years. Pete has not had a pay rise for 5 or 6 years and says his wages have been ‘effectively frozen at the rate paid in 2000/01 or 2001/02.’ He points out that people who he has trained and developed over the years have been awarded permanent contracts and now ‘earn in the region of at least £10,000 more’ than he does. Pete feels discriminated against as an agency worker and is demoralised at the lack of recognition despite his clear expertise and experience. He also refers to the complexities of the system by which annual leave is allocated where the rule is that only one person in a team of 13 or 14 people is allowed leave at any one time

10. CWU member Matthew, a Manpower employee of four and a half years, revealed in a statement that he is paid £9,157 less than a full time BT employee for doing exactly the same job. He also gets one week less annual leave per year, no sick pay and no job security. He has never had a day off sick and feels humiliated by his terms and conditions. Teresa repeats the imbalance in her terms and conditions and points to the fact that she is paid £5,569 less than a permanent BT employee for doing identical work. 

11. In another testimony Manpower employee Paul Wind laments the lack of career development opportunities as an agency worker in the company in statement G and is concerned about the absence of pension rights. Paul also resents the need to accrue annual leave before he is able to take it, describing the system as ‘degrading and illegal.’ In statement H Kayleigh feels discriminated against when compared to her BT contracted counterparts while statement Q describes the experience of a woman who has worked as an agency worker at Manpower for 8 years and feels under-valued and underpaid compared to those directly employed by BT and echoes the feeling of being discriminated against. 
12. Agency and vulnerable workers miss out on valuable workplace training and professional development available to their permanently employed counterparts. This in turn prevents hinders their productivity levels in the short term and wider professional aspirations in the longer term. 
What is the scale of vulnerable employment?

13. Vulnerable employment is a huge and growing problem across all sectors of the economy. In the agency sector, for instance, it has led to a two-tier workforce in which those 600,000 agency workers in the UK or 2.1% of the total UK workforce are effectively second class citizens, receiving inferior pay to permanent employees for equal work and excluded from access to permanent jobs and training opportunities.
What are the impacts of vulnerable employment?
14. The impact of vulnerable employment is insecurity and uncertainty. It means no security of tenure for workers and that an assignment can be terminated without notice. Vulnerable workers bear all the risks and unpredictability of labour market flexibility to a disproportionate degree and are invariably economically exposed. Vulnerable workers are very often engaged in exactly the same work as directly employed workers in an organisation yet have no legal right to the same or no less favourable treatment in the workplace. These factors leave vulnerable workers open to prejudice on the grounds of their contractual status. 

15. Vulnerable employment leads to limited employment protection while the subsequent low earnings undermine productivity and provide no incentive for employers to invest in their workforce. Employment protection legislation for vulnerable workers would reduce in-work poverty and increase employer investment in training resulting in improved productivity, whilst still maintaining the labour market flexibility required to compete in a global environment. 
16. Vulnerable employment also serves to erode social cohesion and, as our case studies show, agency workers can sometimes feel resentment towards those who reap greater rewards than them for doing exactly the same labour. At a more personal level the fragility of their status can debilitate their self-esteem and self-confidence. These are not the sort of characteristics any of us would wish to see develop in any section of society. Indeed, they actually serve to thwart the Government’s social cohesion agenda across policy areas such as Sustainable Communities, Community Cohesion, Respect and Social Exclusion among others. 
17. There is a palpable pay gap which exists between agency workers and directly employed workers which has been explicitly acknowledged by the government. In its Regulatory Impact Assessment, produced in response to the draft Agency Workers Directive, it calculated an average pay gap of £110 per week and admitted that agency workers earn only 68% of the earnings of permanent employees. The assessment also acknowledged that agency workers are less likely to benefit from training to improve their skills. The pay gap between temporary and permanent staff (to the detriment of the former) is also recognised by the OECD in its 2002 Employment Outlook Report which stated that ‘temporary employment is associated with a wage penalty.’
What are the solutions to vulnerable employment?

18. The CWU would like to see the Government introduce domestic legislation based on the fundamentals of the draft Temporary Agency Workers Directive which would give agency and other vulnerable workers the right to no less favourable treatment than a comparable directly employed worker. This should cover entitlement to equal pay, working time rules, holiday entitlement, working conditions for pregnant women and nursing mothers, protection of children and young people at work and protection against discrimination on the grounds of sex, race or ethnic origin, disability, age, religion, belief or sexual orientation. The right to no less favourable treatment should apply from the first day of work and continue for the duration of the assignment. 
19. Such a domestic framework should be based on a clear and open framework of employment protection legislation is needed to address the numerous injustices faced by vulnerable workers. The experiences of CWU members who are agency workers have told us there is a need for a greater level of responsibility to be placed on the end user company of agency workers to address their ability to evade employment rights such as unfair dismissal, access to grievance and disciplinary procedures, rights to redundancy pay and working time rules.  Arguments, used by employers who are such end users, around the need to retain flexibility often mask an underlying motive in employing agency workers, which is to reduce wage costs, and avoid the statutory obligations which have to be met in regards to permanent employees.
20. The CWU believes that the Gangmasters Licensing Act is a useful model of how licensing could be applied across the whole agency sector to stipulate that to supply labour without a licence or to use labour from an unlicensed agency is an offence punishable by a prison sentence or fine. A condition of being awarded and maintaining a licence is adherence to a range of 10 labour standards covering important issues such as payment of wages, debt bondage, provision of accommodation, working time, health and safety, contractual arrangements and underage working. Enforcement of these minimum standards could be made necessary across the entire agency sector. 
21. Agency workers bring many, often overlooked benefits to businesses such as allowing firms to flex the size of the workforce as they can be taken on and let go with little or no notice which allows organisations to quickly adapt to changes in the business environment such as fluctuations in demand, internal staff shortages and the like. The CWU’s contention is that the introduction of equal treatment legislation along the lines of those which cover part-time and fixed-term contract workers as set out in the draft EU Temporary Agency Directive would not hinder this flexibility and given that the demand for workers to cover these kind of situations is not likely to decline, it won’t affect the supply and demand for agency workers adversely, a rebuttal point so often used by the business lobby.
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